Heimdal, Monica

From: John Brunini [jbrunini@brunini.com)

Sent: - Thursday, September 19, 2013 9:57 AM

To: Kato, Linda :

Cc: Heimdal, Monica; kb@geomap tv

Subject: Emallmg Revised Consent Agreement with JAB Comments (01635389).DOCX
Attachments: . Revised Consent Agreement with JAB Comments (01635389).DOCX

Linda,

Attached to this email, please find a redline version of the proposed Consent Agreement. This redline version contains
only minor substantive proposed revisions and includes pertinent contact and signatory information. My client has
reviewed the terms of this Consent Agreement and is prepared to execute it if you can get approval on your end. As we
have discussed, every day counts if this restoration work can be accomplished before winter weather sets in. |
appreciate all you have done to expedite this process and hope that we can continue making progress and begin
restoration work very soon. Along those lines, | have contacted Dan Cimarosti with the Corps of Engineers, Bismarck

" Field Office to ask whether the Corps will require any additional authorization for restoration work to begin. | am
waiting to hear back from him. If any approval or authorization is required, we will furnish you and Ms. Heimdal with
copies.

Once you have received this draft and reviewed it, please contact me with any questions. If things look acceptable to
you, please let me know next steps for obtaining approval of our revised Restoration Plan, proposed Consent .
- Agreement, and obtaining authorization to begin Restoration work.

Thank you very much for all of youf help.
"B

John A. Brunini
E: jbrunini@brunini.com
P: 601-973-8712 F: 601-960-6902
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Bruning, GRANTHAM, {GROWER & HE’WES PLLC
The Pinnacle Building

190 East Capitol St, Suite 100, Jackson, MS 39201
Post Office Drawer 119, Jackson, MS 39205
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www.brunini.com
Bio / V-Card

Confidentiality Statement

The information contained in this electronic message from the Jaw firm of Brunini, Grantham, Grower & Hewes. PLLC is confidential or privileged. The information
is intended to be for the use of the individual or entity named above. if you are not the intended recipient. e aware that any disclosure, copying. distribution or use
of the contents of (his message is prohibited. If you have received this electronic message in error, please notify us immediately by telephone at (801) 248-3101.

IRS Circular 230 Notice

To ensure compliance with requirements imposed by the IRS. we inform you that, uniess specifically indicated otherwise, any tax advice contained in this
somwaunication (including any atlachments} was not intended or written to he used. and cannot be used. for the purpose of {i} aveiding tax-relaled penalties under
the internal Revenue Code. or (i) promoting, marketing. or recommending to another party any tax-related matter addressad herein.


mailto:jbrunini@brunini.com

JUNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION 8
IN THE MATTER OF: )
- )
BIP 40, LL.C ) ADMINISTRATIVE ORDER
P.O. Box 51568 ) ON CONSENT
Casper, WY 82605 )
)
Respondent. )
)

L INTR@DUCTION

This Administrative Order on Consent (Consent Order) is entered into voluntanly by the United

States Environmental Protection Agency (EPA) and Respondent BIP 40, LLC. The Consent Order

concerns the 1mplementanon and complenon of acnons requlred to restore the environmental damage

caused by allegedly lllegal drscharges of dredged and/or ﬁll matenal into:wetlands adjacent to Camp

Creek at the Wllllston RV Vrllage Resort (the Slte) inerhston, Wllllams County, North Dakota.

® :STATUTORYa

The followmg F INDINGS are made and ORDER rssued pursuant to the authority vested in the
Admlmstrator of the EPA by sectlons 308 and 309 of the Clean Water Act (CWA), 33 U.S.C. §§ 1318

and 1319, and by the Admmlstrator de ’legated to the Regional Administrator of the EPA Region 8 and

redelegated by the Reglona_l?_/AdInfrnifstrator of the EPA Region 8 to the Assistant Regional

Administrator, Office of Enfor¢ement, Compliance and Environmental Justice. The Consent Order is:
based on the findings of violation of section 301(a) of the CWA, 33 U.S.C. § 1311(a) which, among
other things, prohibits the discharge of pollutants into waters of the United States except as in

compliance with section 404 of the CWA, 33 U.S.C. § 1344.
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III. PARTIES BOUND
This Consent Order shall apply to and be binding upon the EPA and upon Respondent, its officers,
directors, agents, successors, and assigns. The signatories to this Consent Order certify that they are
authorized to execute and legally bind the party they represent to this Consent Order. No change in the

ownership or corporate status of Respondent or of the Site shall alter. Respondent’s responsibilities under

this Consent Order unless the EPA, Respondent, and the transferee agree in writing to allow the
transferee to assume such responsibilities. Addmonally, at least 30 calendar days prior to such transfer,
Respondent shall notify the EPA at the address spec‘lﬁ'ed in paragraph 33’9‘f this Consent Order.
Iv. STATEMENT OF PARTIES

The following FINDINGS OF FACT AND OF VIOLATION -are made solely by the EPA. In
signing this Consent Order, Respondent nelther admlts nor denies the FINDINGS OF FACT AND OF
VIOLATION. As such, and 'wrthout any admission of liability, Respondent consents to issuance of this
Consent Order and agrees to abide by all of the conditions herein. Respondent waives any and all claims
for relief and otherwise available rights or reme(lies .to, judicial or administrative review which
Respondent may have tvlth respect to any issue of fact or law set forth in this Consent Order, including,
but not limiteclnto, any right of ii‘u('li‘cial review of this section 309(a)(3) Consent Order under the
Administrative Procedure Act, 5 US.C. §§ 701-708. Respondent further agrees not to challenge the
jurisdiction of the EPA or »the FmDmGS OF FACT AND OF VIOLATION below in any proceeding to
enforce this Consent Order or in a;ny action under this Consent Order.

V. FINDINGS OF FACT AND OF VIOLATION

1. Respondent BIP 40, LLC, is and was at all times relevant to the Consent Order a corporation - { Field Code Changed

organized under the laws of the State of Wyoming. Respondent maintains its principal office at

1300 Venture Way, Casper, Wyoming.
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. In October of 2011, Respondent began work to acquire a 117-acre parcel for the purposes of
developing an RV park at the Site.

. Respondent retained SBL Associates, Inc. (SBL), a civil engineering firm, to prepare a grading and
improw)ement plan. In July of 2012, grading of tﬁe commenced. All mass grading was completed
sometime in September or October of 2012. ,

. Respondent states that during the grading process, SBL infdnnc‘d i{espondent that an area in the
northeast portion of the ;;roperty likely contained jurisdictional wetlands and that this area was the
only arca on the property containing jurisdictional wetlands. Respondent-prohibited contractors from
placing fill in this portion of the property. | o

. On March 13, 2013, SBL informed Respondent that the northwest portion of tﬁe ﬁroperty, which had
alrea(iy been impacted by grading activities, was possibly a wetland.

. Respondent engaged a consulting firm, Carison McCain, Inc. (Carlson McCain), to conduct a site
investigation and wetland Qelineation of the Site. "

. As demonstrated by the wetiand delineation report produced by Carlson McCain, construction
activitges at Vth‘e‘Si'ter irn;ja‘ctcd approximately 4.5 we,tiand acres of a former oxbow/meander channel
of Camp ‘C'rg_:glg}\and that ﬁﬁ ﬁ}dt¢rial 'a:'p‘p"rimg‘imately 10 to 15 feet in depth was placed on the wetland
area. Wetlan(i .ﬁirgvét;i_ons have éls6 been elirﬁinated.

. The impacted wetla;i'd; at the S‘itg ére adjacent to and directly abut Camp Creek, and are
hydrologically connected to Camp Creek. Camp Creek is a tributary to the Little Muddy River,
which is a tributary to the Missouri River, a traditional navigable water.

. The wetlands adjacent to and abutting Camp Creek, referenced in paragraphs 7 and 8 of this Consent

Order,. are and were at all relevant times “waters of the United States” within the meaning of
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33 C.F.R. § 328.3(a) and therefore “navigable waters” within the meaning of section 502(7) of the

CWA, 33 US.C. § 1362(7).

10. The discharges of fill material described in paragraph 3 of this Consent Order resulted from the use

11.

12.

13.

14.

15,

16.

of common earthmoving vehicles and equipment, which were operated by Respondent or persons
acting on its behalf.

Respondent is a “person” within the meaning of section 5_()2(5)‘»6f the CWA, 33 U.S.C. § 1362(5).
The discharged dredged and/or fill material referench‘ in pafagriph 3 of this éonsent Order is and
was at all relevant times “dredged material” and *fﬁl‘l' ﬁ‘laterial” within the meaning of 33 C.F.R.

§ 323.2(c) and (e), respectively, and “pollutants” within the meaning of secﬂon 502(6) of the CWA,
33U.S.C. § 1362(6). '
The vehicles and equipment referenced in.paragraph 10 of this Consent Order are and were at all
relevant times each a “point source” within the meaning of section 502(14) of the CWA, 33 U.S.C.
§ 1362(14).

The placement of dredged and/or fill material into wetlands adjacent to and abutting Camp Creek
constitutes the “discharge of pollutants” within the meaning of section 502(12) of the CWA,

33 U.S.C. § 1362(12).

Section 301(a) of the CWA, 33 US.C. § 13i 1(a), prohibits, among other tﬁings, the discharge of
pollutants by any person into waters of the United States except as in compliance with section 404 of
the CWA, 33 U.S.C. § 1344.

Section 404 of the CWA, 33 U.S.C. § 1344, sets forth a permitting system authorizing the Secretary
of the Army, acting through the Chief of Engineers of the Corps, to issue permits for the discﬁarge of

dredged or fill material into navigable waters, which are defined as waters of the United States.
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17.

18.

19.

20.

21.

33 C.F.R. § 323.3(a) specifies that, unless exempted pursuant to 33 C.F.R. § 323.4, a permit issued
by the Corps is required for the discharge of dredged or fill material into waters of the United States.
Respondent was not authorized by a permit issued pursuant to section 404 of the CWA, 33 U.S.C.

§ 1344, to conduct any of the a":tivities described in paragraph 3 of this Consent Orde;.

The activities conducted by Respondent and its agents as describe_d in paragraph 3 of this Consent
Order violate section 301 of the CWA, 33 US.C. § 1311,

Activities to be carried out under this Consent Ordqr,ar;: l;eﬁlediilll, not punitive, and are necessary to
achieve the CWA’s objective “to restore and maintaﬁi the chemical, physical, and biological
integrity of-the Nation's waters,” as specified m 'séi;tign 101(a) of the CWA, 33 U.S.C. § 1251(a).
Restoration is appropriate_and required to.address tﬁe' acfuz;l and potential harm to water quality, - OX-
aquatic habitat, and wildlife habitat, as well as other function§ and values, caused by Respondent’s
unpermitted activities. »

These preceding FINDINGS OF FACT AND OF VIOLATION and the ORDER FOR .

COMPLIANCE below have quen made after coné@ltz;tion and coordination with the Corps’ Omaha

District.

V1. ORDER FOR COMPLIANCE

Based upon the foregoing FINDINGS OF FACT AND OF VIOLATION and pursuant to the

authority vested in the Administrqtor of the EPA under CWA sections 308 and 309(a), 33 U.S.C. §§ 1318

and 1319(a), as properly delegated to the Assistant Regional Administrator of the Office of Enforcement,

Compliance and Environmental Justice, it is hereby ORDERED and AGREED:

25.

Respondent shall immediately terminate all discharges of dredged and fill material at the Site, now

and in the future, into waters of the United States unless specifically authorized by the Corps under a

valid permit issued pursuart to section 404 of the CWA, 33 U.S.C. § 1344, This prohibition includes __ .- - Field Code Changed
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26.

27.

28.

all mechanical land clearing, dredging, filling, grading, leveling, installation of utilities, construction,
and any other activities that result in the discharge of dredged or fill material into waters of the
United States.
Respondent shall conduct removal and restoration activities for impacts to waters of the United
States resulting from the unauthorized discharges of dredged and/or fill material at the Site in
accordance with the schedule and other requirements set forth in the Wetland Restoration Plan (Plan)
appended herein as Attachment A.
This Consent Order is not a permit or an authorization to discharge dredged or fill material, storm
water, or any other pollutant into waters of the United States. Respondent shall consult with the
Corps and the North Dakota Department of Health (NDDH) 4t the addresses and telephone numbers
below to determine if any work to be performed pursuant to this Consent Order requires a permit
from the Corps under section 404 of the CWA, 33 U.S.C. § 1344, or from NDDH under section 402
of the CWA, 33 U.S.C. § 1342. If any such permit is required, Respondent shall obtain such
permit(s) and provide a copy or copies t0 the EPA pursuant to paragraphs 28 and 33 of this Consent
Order prior to initiating any work that is to be performed pursuant to this Consent Order.

Us. Army Corps of Engineers

North Dakota Regional Office

1513 S. 12" Street

Bismarck, ND 58504

Telephone: 701-255-0015

North Dakota Department of Health

Division of Water Quality

918 East Divide Avenue, 4™ Floor

Bismarck, ND 58501-1947

Telephone: 701-328-5210

Respondent must make a timely application for each permit necessary to implement the Plan and for

conducting removal and restoration activities in accordance with the Plan, including the schedule
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specified therein, with all granted permits, and with all applicable laws. If any permits are necessary,
Respondent shall demonstrate that all permits have been granted by providing copies of all such
permits, and any amendments thereto, to the EPA within seven calendar days of issuance of each
permit.

29. In addition to the notification requirements set forth in paragraph.27 of this Consent Order, after
issuance of any Corps authorization for removal and restorzitibn’\;/ork, Respondent shall submit ail
notifications and correspondence to the Corps in accordance wit.h t_hc( terms and conditions in the
Corps permit. |

30. All removal and restoration activities conductéd pursuant to the Plan and involving the use of heavy
construction equipment shall be und’e_&akep by an equipment operator experienced in wetland
restoration. A statement of the cquipmeﬁ_'t:obératvo‘r’.s_ qualifications, including professional resume
and business references, shall be submitté&a t@ﬁhe EP.A‘ w‘i}thin, 14 calendar &ays- of the effective date
of this Consent Order and prior to cA:ommencer"ncntv_of femoval and restoration activities.

31. Respondeént shall.implement the Plan arid then commence all removal and restoration activities in

ineluding the time frames specified therein, and all granted permits.

EPA.

33. Respondent shall submit two copies of the Plan, all permits, notifications, and related
correspondence to:

Monica Heimdal, SENF-W

U.S. Environmental Protection Agency, Region 8
1595 Wynkoop St. .

Denver, CO 80202-1129

Telephone: 303-312-6359
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34.

35.

36.

37.

A copy of the Plan also shall be provided to the Corps at the address noted in paragraph 27 of this
Consent Order.

All plans, deliverables, reports, specifications, schedules, and attachments required by this Consent
Order are, upon approval by the EPA, incorporated into this Consent Order. Any noncompliance
with such EPA-approved plans, deliverables, reports, specifications, schedules, and attachments
shall be deemed a failure to comply with this Consent Order and subject to EPA enforcement.

A lease, sublease, or transfer of the Site shall not relieve Respondent, its officers, directors, agents,
successors, and assigns of any responsibility in the Consent Order unless the EPA, Respondent, and
the lessee, sublessee, or transferee agree in writing to allow the lessee, sublessee, or transferee to
assume such responsibility. Additionally, at least 30 calendar days prior to such lease, sublease, or
transfer, Respondent shall notify the EPA regarding the details of the lease, sublease, or transfer at
the address specified in paragraph 33 of this Consent Order.

Respondent shall allow, or use its best efforts to allow, access by any authorized representative of the
EPA or its contractors, the Corps, the NDDH, the North Dakota Game and Fish Department, the
Natural Resources Conservation Service, and the U.S. Fish and Wildlife Service, upon proper
presentation of credentials, to the Site and to all records relevant to this Consent Order for any of the
following purposes:

a. To inspect and monitor progresé of the activities required by this Consent Order;

b. To inspect and monitor compliance with this Consent Order; and

¢. To verify and evaluate data and other information submitted to the EPA.

This Consent Order shall in no way limit or otherwise affect the EPA’s authority, or the authority of

any other governmental agency, to enter the Site, conduct inspections, have access to records, issue
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-notices and orders for enforcement, compliance, or abatement purposes, or monitor compliance
pursuant to any statute, regulation, permit, or court order.

38. This Consent Order shall be effective upon the date Respondent receives a fully executed copy of
this Consent Order. |

39. Issuance of this Consent Order shall not be deemed an election by the United States to forego any
civil or criminal action to seek penalties, fines, or other appropriate relief under the CWA for
violations giving rise to this Consent Order. . . |

40. The EPA agrees to submit all notifications and correspondence related to the Consent Order to:

. - { Deleted: Firstoame Lastname
- - { Deteted: Title

)
)
. - { Deteted: P.0. Box 51568 )
- Deleted: Casper, WY 82605 )

. - { Formated: Font: Not Bold

' . ~ Formatted: Font: Not Boid
Mr. John A. Brunini AN Deleted: §

Counsel for Respondent N - .
Brunini, Granth:m, Grower & Hewes, PLLC { Formatted: tndent: Left: 0", First ine: 0
The Pinnacle Building, Suite 100

190 East Capitol Street

Jackson, MS 39201

41. Any party hereto may; by notice, .’chénge the address to which future notices shall be sent or the
identities of the persons designated to receive notices hereunder.

42. If an event causes or may cause delay in the achievement of the requitements of this Consent Order,
Respondent shall notify the EPA by telephone or via e-mail as soon as possible and in writing within
ten working days from the date Respondent first knew of such event or should have known of such

event by exercise of due diligence, whichever is earlier. Respondent’s written notice shall specify the
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43.

44,

length of the anticipated delay, the cause(s) of the delay, the measures taken or to be taken by

Respondent to minimize the delay and a timetable by which those measures will be or have been

implemented. Notification to the EPA pursuant to this paragraph of any anticipated delay, by itself,

shall not excuse the delay or the obligation of Respondent to comply with requireménts and
deadlines of this Consent Order, unless the EPA grants in writing an extension of the applicable
requirement or deadline.

If Respondent demonstrates to the EPA’s satisfaction that the delay or anticipated delay has been or

will be entirely caused by circumstances beyond Respondent’s control (or the control of any of

Respondent’s agents) that Respondent could not have foreseen and prevented despite due diligence,

and that Respondent has taken all reasonable measures to prevent or minimize such delay, the EPA

may excuse performance or extend the time for performance of such requirement for a period not to
exceed the actual delay resulting from such circumstances. The EPA’s determination on these
matters shall be made as soon as possible and in writing within ten working days after the receipt of

Respondent’s written notification of the event. The parties agree that changed economic

circumstances shall not be considered circumstances beyond the control of Respondent.

Respondent understands and acknowledges the following:

a. Section 309(d) of the CWA, 33 U.S.C. § 1319(d), as adjusted for inflation by 40 C.F.R. part 19,
authorizes civil penalties of up to $37,500 per day for each violation of an order issued by the
EPA under section 309 of the CWA, 33 U.S.C. § 1319.

b. Compliance with the terms and conditions of this Consent Order shall not be construed to relieve
Respondent of its obligations to comply with any applicable Federal, state, or local law or

regulation.
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¢. Failure by Respondent to complete the tasks described herein in the manner and time frame
specified pursuant to this Consent Order may subject Respondent to a civil action under section

309 of the CWA, 33 U.S.C. § 1319, for violation of this Consent Order.

UNITED STATES ENVIRONMENTAL
PROTECT_ION AGENCY, REGION 8
Complainant ~

Date ~ .Andrew M. Gaydosh ..
Assistant Regional Administrator
Office of Enforcement, Comipliance and
Environmental Justice

BIP 40, LLC
Respondent

Date i ’ Vern Haugen . - { Deteted: Firsmame Lastname

ManagingMember ' ___-{Deleted: T

BIP 40, LLC
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